THE REGULATION & OVERSIGHT OF THE MORTGAGE BROKER INDUSTRY

There are a variety of distribution channels in the mortgage industry today, and each of these
distribution channels is heavily regulated at both the state and federal level. Mortgage brokers, like
bankers and other lenders, comply with every federal law and regulation affecting the mortgage
loan origination industry. Additionally, mortgage brokers comply with a host of state laws and
regulations affecting their businesses, from which bankers and lenders are largely exempt.

Although consumers are often unable to distinguish one origination source from another, mortgage
brokers stand singularly accused of operating on an unregulated basis. This accusation is plainly
false. Mortgage brokers are regulated by more than ten federal laws, five federal enforcement
agencies and at least forty-nine state regulation and licensing statutes. Moreover, mortgage brokers,
who typically operate as small business owners, must also comply with a number of laws and
regulations governing the conduct of commercial activity within the states. In this article we will
provide an overview of the current federal and state laws that mortgage brokers must comply with
in their daily business practices.

Federal Regulation of Mortgage Brokers

Mortgage brokers are governed by a host of federal laws and regulations. For example, mortgage
brokers must comply with: the Real Estate Settlement Procedures Act (RESPA), the Truth in
Lending Act (TILA), the Home Ownership and Equity Protection Act (HOEPA), the Fair Credit
Reporting Act (FCRA), the Equal Credit Opportunity Act (ECOA), the Gramm-Leach-Bliley Act
(GLBA), and the Federal Trade Commission Act (FTC Act), as well as fair lending and fair housing
laws. Many of these statutes, coupled with their implementing regulations, provide substantive
protection to borrowers who seek mortgage financing. These laws impose disclosure requirements
on brokers, define high-cost loans, and contain anti-discrimination provisions.

Additionally, mortgage brokers are under the oversight of the Department of Housing and Urban
Development (HUD) and the Federal Trade Commission (FTC); and to the extent their promulgated
laws apply to mortgage brokers, the Federal Reserve Board, the Internal Revenue Service, and the
Department of Labor. These agencies ensure that mortgage brokers comply with the
aforementioned federal laws, as well as small business and work-place regulations such as wage,
hour and overtime requirements, the do-not-call registry, and can-spam regulations, along with the
disclosure and reporting requirements associated with advertising, marketing and compensation for
services.

Mortgage Broker Regulation in the States

The regulation of mortgage brokers begins at the federal level, but it certainly does not end there.
Mortgage brokers are licensed or registered and must comply with pre-licensure and continuing
education requirements and criminal background checks in forty-nine states and the District of
Columbia. Additionally, over half of these states require not only mortgage broker licensure, but
the licensure or registration of brokers’ individual loan officers as well. An increasing number of
states are requiring these originators to pass tests in order to become licensed. The same is not true
for the thousands of loan officers employed by mortgage bankers and other lenders, who are exempt
in most states from loan officer licensing statutes. While the Office of the Comptroller of the
Currency exempts depository institutions from state licensing requirements, the states continue to



increase their regulation of mortgage brokers and their individual loan officers. Many states also
exempt lenders from licensing if they are approved by Fannie Mae or HUD, which subjects those
lenders and their employees to significantly less regulation than most mortgage brokers.

As small businessmen and women, mortgage brokers must also comply with numerous predatory
lending and consumer protection laws, regulations and ordinances (i.e., UDAP laws). Again, this is
not true for a great number of depository banks, mortgage bankers, mortgage lenders and their
employed loan officers, which remain exempt due to federal agency preemption. Many states also
subject mortgage brokers to oversight, audit and/or investigation by mortgage regulators, the state’s
attorney general, or another state agency, and in some instances all three.

Conclusion

The mortgage industry is heavily regulated at both the state and federal levels; yet no amount of law
or regulation will ever completely eliminate abusive practices from this or any industry. Placing
additional restrictions on legitimate and law-abiding originators will not successfully address the
problem of the truly unscrupulous lenders who brazenly ignore the laws as they currently exist. It is
only through the enforcement of existing laws and the application of uniform legal standards to all
originators that a lending environment will be created where consumers are free to shop and
compare mortgage products and pricing among different distribution channels without fear or
confusion.

Many of the current state and federal proposals to address abusive lending practices will simply not
prevent predatory and abusive lending practices from occurring. Instead, these proposals could
actually harm the consumer by restricting the choices of loan products, terms, and originators
available in the market. Because each distribution channel is competing for consumers’ mortgage
loan business, consumers are best served when every mortgage originator is held to the same
professional standards under the law.

This article is for informational purposes only and does not constitute legal advice. Readers should
not rely on it as such. No one should attempt to interpret or apply any law without the aid of an
attorney.



